
Meeting
Update
By Dyan Ullman

Page 1

Effective Counteroffer
Strategies By Paul Falcone
Page 3

What to do with computers
and telephones during
terminations
By Glenn Dickinson

Page 4

Employability vs.
Career Paths
By Al Adamsen

Page 2

Managing Stress in the
Workforce By Sarah Taylor
Page 5

Brinker Case Ruling by
Cal Supreme Court
By Karen Gabler Page 6

Overcoming a Culture
Of Fear By Drew Kugler
Page 7

Coaching
Strategies
By Sandy Cramer

Jen Ostrich

Page 9

Titles link to articles.

Up To Date Cell Phone
Policies By Grace Horoupian

Matthew SgnilekPage 8

April 2012



MAT
LAAHRP March 8th meeting at

RPA
LAAHRP Meeting Update

A big thank you to Lark Baskerville, Julie
Boston, Eric Buchanan and their wonderful
RPA HR team for being such gracious

hosts.

Two of our very own, are part of the MAT Board.
Eric Buchanan is President of the MAT program
and he and Andrea Lance and Meghna Kothari
gave us an incredibly informative presentation on
what the MAT program has to offer. Below are
some notes that they shared with us.

From an HR perspective, the MAT program is an
incredible resource for hiring truly vetted intern
candidates from a diverse population. It’s a win-
win for all involved.

The Multicultural Advertising Training (MAT)
Program aims to increase diversity at all levels of
the Los Angeles advertising, media and
marketing industries.

Our Mission: The MAT Program opens doors
and provides career building opportunities for
talented multicultural college students that may
not be available to them otherwise.  We do this
so that our students may gain valuable
experience that will lead to the diversification of
our industry in Southern California.

By offering educational opportunities, networking
events and internships with industry experts, the
MAT Program gives future leaders a unique
education through relationship-building and
industry-specific knowledge to help them build a
career. The high standards held by the program
ensure a more positive and rewarding
experience for everyone.

Clients have recognized the importance of
diverse consumer groups and are looking to
their partners for their expertise; we must be
prepared to respond.

Our Heritage: Since its inception by Jay Chiat (of
TBWA/Chiat/Day) in 1992, the MAT Program has

placed over 650 multicultural interns and helped
launch many advertising, media and marketing
careers. The alumni that have gone through the
program have helped to take the first step in
living MAT’s mission. This is our passion. It's
what makes MAT unique to any other program
throughout the industry.  We are helping to
shape the future leaders of the Los Angeles
advertising, media and marketing industries.

Please visit www.matprogram.org for more
information!

Our next meeting will be at Dailey in West
Hollywood on Thursday, May 10th at 8:30am.
Please save-the-date.
Continue to utilize this very wonderful email list
but always stay true to the following guidelines:

When sending out an email – in the subject line,
please start with LAAHRP and then add the
objective of the email – ie. Seeking ______
Referring______ Survey re: ___________

1. This will allow all of us who get overwhelmed
with emails to identify the important ones more
efficiently.

2. When sending out the results of the survey,
please omit the name of the company and
instead list them as Company A, Company B,
etc.

3.  Please ask the respondents to include the
size of their agency and then make that part of
your results.

Always protect the confidentiality of our list by
never including anyone outside the group in a cc
or a bcc.

Dyan Ullman
Human Resources/Talent Manager
Quigley-Simpson
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People want clarity.  Clarity breeds confidence.
Confidence allows one to focus on the task at hand,
as opposed to wondering whether or not that task

is going to get them to where they want to go.  So it is with
the notion of “career paths.”  Organizations have put
together “career paths” with the idea that if employees
understand where they can go, or will even likely go, then
they’ll be more confident and self-assured.  They’ll stay
present, engaged, and committed to the organization,
thus the investments the organization has made in them
will be relatively safe.  The risk of losing that person, that

investment, will be lower.  The logic, for the most part, is sound, or at least
seemingly so.  What’s lacking are these four simple facts:

 They change.  As soon as a career
path is put in place, it ages.  It’s relevance, it connection to reality, diminishes.
Also, if an organization isn’t growing, new opportunities aren’t emerging.  If it is
growing, then opportunities present themselves and career paths  have
some relevance.

 The
external opportunities available to employees are
constantly evolving, as is the appeal of these
opportunities.  Employers cannot control this, yet they
can be aware of these changes and respond
accordingly.  Better yet, they can evolve with or in front
of the market and create an employee value proposition
that’s consistently more appealing than other
employers.

As we all know, individuals enter and exit different life
stages.  These stages are not clear, they’re not
consistent, and they’re not predictable, at least on an
individual basis.  Stages include young independent
professional, married, married with young children,
married with young adults, divorced with kids, married
and caretaking parents, etc.  These stages, and the
demands they place on individuals, do not align with
roles or future roles.  Similarly, an individual just might
want to do something different at some point, and this
is rarely predictable.

  Within a particular organization,
even a growing organization, there will be only so many opportunities to move
up or even across.  This is true if the organization has many layers, if it’s flat, or
even if it has the habit of restructuring.  The exceptions, of course, are hyper-
growth companies, many of which have received a great deal of press.  Most
companies, however, will only have a very small percentage of leadership roles
come available over time relative to the total population, or relative to high
potential pools for that matter.  And leadership roles, in most career paths, are
the “end state.”  They’re the goal.  (Note: Increasingly the goal might be a
high-level small group lead or individual contributor role.  While becoming more
popular, these roles too are few, in percentage terms, when compared to most
employee populations or high potential pools.)

So, what to do?  The answer is simple, yet it takes reflection, and often a
paradigm shift to accept.  In turn, it takes confidence and courage to act upon.
The answer is to help make staff more valuable, more employable, inside and
outside the company.  “You mean, train staff, our staff, to be more valuable, thus
‘poachable’ by our competitors?”  Yes, that’s exactly what I’m saying.  “Why
would we do this?  It doesn’t seem to make sense.”  Actually, it does make sense.
It makes perfect sense, both from the individual’s perspective as well as the
organizations.  Also, as important as anything, it’s reality.  Even if you, as a
leader, don’t adopt this mindset and institute this approach, it’s happening
anyway.  Your staff becomes more valuable just by being with your organization.
The question is, “Are they becoming more valuable over time faster than your
competitors are making them more valuable?”

For example, let’s imagine two identical workers are hired at the same time, into
nearly identical roles, at two different companies.  Let’s imagine these
companies too, are very similar: same industry, size, geography, etc.  Now let’s

fast-forward five years and bring in a third company.  This company wants to hire
a Director and both workers have been contacted and offered themselves up as
candidates.  This role will represent a promotion and more money and
responsibility for each.  As the interviews unfold it becomes clear that both are
qualified, yet one is notably more desirable than the other.  She’s perceived to
be more valuable.  An offer is made to that individual.  The offer is turned down.
The offer is made to the other individual.  It is accepted.  Why didn’t the more
valuable worker accept?  Why did the other accept?

Now while they’re a host of variables that can be introduced into this scenario,
the point to be made is this: The more valuable worker became more valuable
during the time spent with her company.  Remember, they started off identical.
This could have been due to the nature of the job, her supervisor, leader
communications, training, group collaboration, organizational culture, or other
factors.  Whatever the factors were, they enabled her to gain the skills, behaviors,
knowledge, etc. that made her more valuable in the open market.  So why would
someone like this stay when offered a “better” job?

Let’s go back to where we started.  People want clarity.  Put another way, they
want to see the future that will likely come into being.  They want predictability.

People are comfortable with what is known.  This
reduces anxiety and increases self-confidence.  In this
case, what is known, what is predictable for the more
valuable individual, is that her current company will
continually enable her to grow and develop – to
continually become more valuable.  By definition this
means she will be challenged to learn and improve.
This relates to another cornerstone of what people
want: uncertainty.  Uncertainty is where growth occurs.
It’s where the new and exciting happens.  She chose
to decline the offer and stay because her employer
was meeting her current needs and she was confident
it would meet her future needs as well.

With the other worker, she lacked similar confidence in
her employer, at least in comparison to the courting
company.  Her learning and growth opportunities lied
with it, despite the uncertainty.

To wrap up this scenario, both individuals may or may
not have been on a company designed career path.  It
didn’t matter.  What mattered was the fact that both
became more valuable.  They were both in a position

to take advantage of emerging opportunities.  As are identified in career paths,
some opportunities will be internal.  Others will be external, and these are rarely
identified in career paths unless done by the individual him or herself.  The
individual, of course, will ultimately decide which ones are best for them.  As
employers, we need to accept this reality and help employees clarify where they
want to go and how best to get there.  In doing so we’ll increase their confidence
that they’re in a place that accepts and appreciates them for who they truly are,
as opposed to the individuals they “should” be to suit the company.

In summary, the notion of career paths, while well-intended, doesn’t get to the
core of what employees want and need, nor does it get to the core of what
organizations what and need.  The good news is that these energies can be
aligned in a way that benefits both the individual and the organization.  It’s
around the idea of helping employees elevate their employability, of helping
them be as valuable as they can be over time, then constantly competing for their
services.  It’s a paradox that one of the best ways to win that competition is by
continually helping them be more valuable.  Yes, they become more attractive to
competitors, yet they also become more attractive internally.  What’s as
important as anything is that they become more attractive to themselves.  They
become more capable, more prepared, more employable.  This lays the
groundwork for confident employees, ones who are assured that their employer
is the best place to be in the present in order to achieve their goals for the future.
Such confidence, in turn, frees their energy so they can be highly focused,
engaged, and productive contributors to the organization.

For additional information on Al Adamsen and workforce analytics, please visit
www.PeopleCenteredStrategies.com.

B y  A l  A d a m s e n

Employability vs. Career Paths:
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After four years of economic malaise since

the Great Recession of 2008 and mortgage

meltdown caught many of us by surprise, a

robust job market may not be far off, and we may just

find that some of our best and brightest are being

tempted to jump ship for new opportunities at other

studios or even in other industries.  When a key

employee’s resignation hits your desk, it may be time

to consider the pros and cons of making a counteroffer.

Don’t get the wrong message: Counteroffers, generally speaking, should

not become common practice in terms of your employee retention

strategy.  The primary reason is because once employees go through the

mental separation process of terminating themselves from an organization,

an attitudinal break may occur that can’t readily be overcome. In addition,

appearing to throw dollars at people to stay aboard once they’ve

committed themselves to another employer could be perceived as a

desperate move on the company’s part and poor career management on

the individual’s part. Ask any headhunter if counteroffers work, and they’ll

quickly tell you that in a majority of cases, employees who accept

counteroffers will be gone within six months nevertheless.

That being said, there are times when a counteroffer may make sense in

terms of dealing with employees who have tendered notice.  The key lies

in knowing how to structure the counteroffer to help individuals reconnect

with the organization and reinvent themselves in terms of acquiring new

skills and opportunities.  If your reason for wanting to counteroffer an

employee to stay with your company is solely for your own benefit, then

the counteroffer probably won’t work. Even if the individual were to accept

the counteroffer, the selfish motive underlying this tactic would show itself

in no time.  In short, although you may have delayed the individual’s

decision to leave, you wouldn’t be in a position to better the individual’s

career development in your company because your focus would be on

your own needs rather than hers.

In contrast, a counteroffer has to stem from a genuine concern for your

subordinate’s needs. Money is important, but it’s a less important

component than individuals’ perceptions of their own career growth and

development.  When faced with a counteroffer situation where you have a

genuine selfless interest in retaining the individual and believe you still

have lots to offer in terms of their professional growth and development,

then craft a message that shows how much you truly value the person even

if you have little to offer budget-wise that could compare with their current

employment offer from the outside company such as:

● A renewed career development strategy that includes new

areas of responsibility, staff oversight, or exposure to areas of

personal interest

● A commitment to formal education, such as a UCLA Extension

two-year marketing certificate program

● Opportunities to travel more frequently to the corporate HQ

office to build new relationships and strengthen existing ones

● Involvement in a mentoring program with a respected senior

leader

● A reminder of the individual’s nearness to being vested in the

401(k) or company pension plan (if applicable)

This broader approach to career building will also help your company

avoid the number one error that organizations make when engaging in

counteroffers: assuming that money alone is the issue.  Many a disgruntled

“counterofferee” has walked away from a current employer’s insincere

attempts at keeping the individual on payroll by responding: “They just

don’t get it. Why are they throwing money at me now?  If I’m that good, they

should’ve offered me that money two years ago. They always cry broke,

but all of a sudden they can find $25,000 in the budget to get me to stay.

No thanks . . .”

Even if your proposed counteroffer doesn’t meet the terms of the external

company’s offer, your respectful, selfless, and well thought out

counteroffer strategy will certainly offer you an opportunity to retain this

individual. Even if you’re not successful, you can at least rest assured that

word will get out that you handled the whole matter professionally, that you

put the individual’s career interests above your own needs, and that you

were very “cool and classy” about the whole thing. The outcome may be

beyond your control; the strategy that you employ, however, will make you

feel good personally and distinguish you as a true leader within your

company.

As the economy picks up, your organization will no doubt feel the pinch of

the rotating door.  Expect it, and more importantly, be prepared to execute

a strategy to keep your key players in place. As a matter of fact, you might

want to take the time now to consider who those key players are and then

run through a table-top exercise of what your company would do to keep

them should they ever give notice. You might find that a proactive

conversation about an individual’s career needs at this point – before

anyone gives notice or threatens to leave – could help you fend off the

counteroffer dilemma in the first place.

Paul Falcone is the best-selling author of 96 Great Interview Questions to
Ask Before You Hire, and you can find career development and effective
hiring articles on his blog at www.paulfalcone.org.

Making Effective Counteroffer Strategies

By Paul Falcone
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A recent study showed that
approximately 70 percent of business
documents are never printed on paper.

We live in the Electronic Age, and every
business is buzzing with gigabytes of data.
The prevalence of electronically stored
information (ESI) presents great challenges,
and opportunities, when you are terminating
a problem employee.  But you have to know
what you’re doing.

Take the typical case of an employee with
performance issues and conflicts with
coworkers.  The

decision to terminate the employee could make
business sense, but the experienced manager
knows that termination is often a goad to
litigation.  Electronic evidence could be useful in
defending against that claim.  Another common
scenario involves a sales person who resigns to
go to work for a competitor, and then starts
poaching customers.  While lawful competition is
allowed, the picture changes significantly if the
sales person surreptitiously downloads
confidential customer information to a flash drive
before departing.  That is unlawful
misappropriation of trade secrets, and evidence
of these acts can help the company obtain an
injunction and damages.

Here are some important rules to follow when you
are facing the prospect of litigation against an
ex-employee.  These rules don’t apply to every
employee who leaves, but they certainly apply to
any employee who could be a future litigant.

Locate the Evidence

ESI can be found in numerous places, and each of these locations should
be considered:

· Work station or laptop computer

· Mobile phone

· Phone call and text message logs maintained by the mobile
phone service provider

· Email mailbox on the company’s email server

· Session logs on the company’s remote access or virtual
private network (VPN) facility

· Office alarm system logs showing after-hours entries

· Upload and download logs from the company’s FTP site

Some of these sources are outside the company’s direct control, so
locating the evidence can be a complex task.

Preserve the Evidence

Any fan of TV crime dramas knows that only the professionals are allowed
into the crime scene; otherwise, incriminating evidence could be
contaminated.  The same principle applies to computers and mobile
phones.  After an employee is gone, someone usually wants to pore
through these devices to see what’s on them, for legitimate reasons or just

out of curiosity.  But opening files and reading emails can ruin their
evidentiary value. For example, suppose a departing sale person views
files relating to a dozen key customers on his last day on the job, and then
sends proposals to those customers when he moves over to his new
company.  That’s highly useful evidence in a subsequent trade-secrets
action.  But, if someone later comes in and opens those same files, then
the “Last Opened” date is altered, and the evidence is destroyed.  So view
the computer and the mobile phone as crime scenes; don’t go wandering
in without first checking with counsel or a forensic computer examiner.

This is not only a prudent strategy; it’s a legal requirement under federal
law.  Any party involved in a dispute that could result in litigation must take
reasonable steps to prevent the deletion or alteration of ESI.  Failing to do

so can have serious consequences; in some
cases, judges have instructed jurors that a
company allowed the destruction of relevant
evidence, so the jury can find the company
committed wrongful acts and then intentionally or
negligently covered them up.

The first and most important step is to secure and
lock down the electronics.  Just turning a computer
on will alter hundreds of files, so don’t do it.  If you
need access to the device, then a forensic copy of
the hard drive should be made by a qualified
forensic computer examiner.

Employees who use company computers
generally have user accounts, email mailboxes,
and user profiles on the company file server.  Many
businesses routinely delete those individual
accounts when the employee terminates.  If a
dispute is possible, then those routine procedures
should be suspended.  Likewise, archival and
backup storage media are frequently re-used, and

older backup copies are overwritten with new data.  But a snapshot of the
company’s email or file server could contain relevant evidence, so those
storage devices should be preserved while the dispute is pending.

Pre-emptive Steps

Locating and preserving evidence is much more difficult when employees
use computers and mobile phones that they own.  You can’t require
departing employees to give you their devices.  If they don’t cooperate,
then it can take a court order before you can examine and copy that data.
So make sure all laptops and mobile phones are purchased by the
company, and that wireless service is provide under an account in the
company’s name.

Many parties in litigation still do a poor job of preserving ESI.  Those who
are prepared can gain significant advantages, and avoid some disastrous
consequences.

By Glenn J. Dickinson

.
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Sarah Taylor has been in the holistic health
field for over 18 years, helping people
relax, de-stress and feel more whole. As a

massage therapist and meditation teacher, she
excels at helping people from all walks of life to
enjoy the benefits of body and mind awareness.
Through meditation, Sarah guides people in
learning how to wrangle their wiley minds so that
they can live and work more authentically and
creatively.  Through massage, she assists in
loosening and unwinding the knots that can
keep people from performing at their best.

Sarah answers questions on meditation and
massage therapy for the LAAHRP Newsletter.

1. How can your teachings and practices in the areas of massage
therapy and meditation help the modern workforce to adapt to
what has been recently described as generation flux?

Change and uncertainty is stressful. And the world is changing at a more
rapid pace than ever before, appearing more chaotic and demanding that
we adapt constantly.  So the more we can create a solid foundation for
ourselves, the more we can roll with what happens and we can think on
our feet in a relaxed, focused and fluid way. We turn our attention so much
on what’s “out there”, that we lose track of what’s going on inside us…until
our bodies start to tell us something is wrong in the form of tension, illness
and burnout.

Meditation and massage help us cultivate more awareness about our
bodies and minds.  We start to learn how we tick, what our triggers are,
and how to thrive. Stress begins in our minds - with how we perceive and
process challenging situations – and ends up expressing itself in our
bodies in the form of aches, pains, knots, tension, headaches, illness,
injuries, etc. Regular meditation and massage helps our minds and bodies
stay strong, focused, flexible and ready to try new approaches, which is
invaluable in today’s modern workforce.

2. What do you see as the root causes of stress in the workforce
or just stress in general?

People’s inability to make self care a priority and the way our minds run
away with us. We’re in a society now where everyone seems to have ADD
on some level! Not that I’d like to see a world without Twitter. But our focus
is all over the place. We’re scattered in many places at once and so it’s
difficult to bring ourselves fully to whatever is in front of us, whether it’s a
project that’s due at work or a dinner we cook for our family.  We have to
juggle a lot of plates at once, yes.  But it’s about how we’re doing it. These
days we seem to be less mindful and more mindless. This depletes us. We
burn out. Knowing how to focus, relax and become mindful is crucial.  In
doing so, we spend less time putting out fires and more time building lives
that nourish us, rather than deplete us. Finding the value in such a thing is
paramount.

3. Can you tell us your philosophy in regards to wellness, stress
reduction and mental health?

We must value ourselves and our self care.  Our mind and body is all we
have, really, and we need both to be strong, relaxed and flexible.
Challenging situations aren’t going anywhere.  We’re not going to wake up
one day and find that our outside circumstances are perfect.  Traffic will
still exist!  But we can learn new ways to hold our lives and its challenges,
eventually embodying healthier, new ways of being.  But that can only
come from self awareness and regular self care.

When a stress trigger occurs, we immediately create a whole slew of
thoughts, scenarios and identifications with what’s happened. This
stresses our nervous system and we end up performing less effectively.

We’ve got to learn how to slow down that train! This is vital in a fast paced
work environment and meditation practice helps with this immensely.  We
think we need to speed up, but actually we need to slow down. Learning
to focus and relax, as well as how to work with our patterns, helps us think
clearly and respond creatively and powerfully.  Slowing down for even 10
minutes can actually help you be more effective the rest of your day.

4. What types of companies have you worked with in the past?
When companies or clients reach out to you, what are they hoping
you can do for them?

I’ve worked for a lot of trailer houses, graphic design companies,
animation houses; usually creative businesses. Businesses will hire me to
give employees 15 minute massages once or twice a month as an ongoing
wellness plan, or they’ll have me come in as a gift to the employees - for
birthdays, a job well done. Companies that hire me to teach the basics of
meditation have a long term wellness goal and usually combine my
meditation teaching with massage, so that people are learning to improve
how both their bodies and minds process stress.  These companies are
hoping to not only boost morale and create a positive work environment;
they understand that massage and meditation provide a foundation for
their employees to perform in top shape.

5. For companies that may be interested in your services and
teachings, what would you like to say to them? What would you
like them to know about massage therapy and meditation?

Meditation and massage can transform the workplace. Employers are
learning the value of a relaxed and focused employee – they’re healthier,
happier, more creative and better team players.   By helping your
employees learn better ways to care for themselves, you’re caring for your
company’s future.

S

Managing Stress in the Workforce
Interview with Sarah Taylor
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California employers have long been burdened
with the obligation to enforce meal periods for
employees within five hours of starting their

shifts. Meal periods that are missed, late or shorter than
thirty minutes (even at the employee's request) have
resulted in endless class action litigation and
substantial monetary penalties to employers.
Employers and employees alike have expressed
frustration with the lack of flexibility afforded with regard
to work and break time.

On April 12, 2012, the California Supreme Court issued its long-awaited
decision in the case of

, addressing meal and rest period requirements in the workplace. As
hoped, the decision provides some measure of relief to employers, but
requires employers to remain diligent about policies, practices and
documentation to protect themselves from prospective employee claims.

Meal Periods: "Provided" or "Ensured"?

In line with a growing number of federal court decisions on this issue, the
Supreme Court noted that "an employer must relieve the employee of all
duty for the designated period, but need not ensure that the employee does
no work" in the thirty-minute span of time allotted for a meal break. This
means that an employer must provide, but need not enforce, a timely meal
period to its employees.

The obligation to "provide" the meal period is satisfied if the employee is
relieved of all work duties for a period of at least thirty minutes and is free to
leave the workplace. Once the employer has "relieved the employee of all
work duties," the employee may choose to use the meal period for any
purpose he may choose, including to perform work-related tasks.

This decision, however, does not relieve an employer of the duty to pay
wages (either straight time or overtime) to employees who personally elect
to work through their meal periods if the employer "knows or reasonably
should have known" that such work was occurring. Instead, it merely
relieves the employer of having to pay the one-hour penalty if the employee
chooses to work during the meal period. Presumably, this also means that
the employee could voluntarily choose to skip or shorten his meal period
without resulting penalties to the employer.

The first thirty-minute meal period still must be provided to the employee
after no more than five hours of work. After no more than ten hours of work,
the employer must provide a second thirty-minute meal period. The Court
clarified, however, that there is no "rolling" five hour period; in other words,
once the first meal period has been taken by the employee, there is no
obligation to provide a second meal period until the employee has worked
ten hours (even if the employee has worked more than five consecutive
hours after the first meal period). This means that if an employee working an
eight hour shift takes an early meal period during the second hour of work,
then returns for another six hours of work, there is no obligation to provide
a second meal period during that six-hour stretch.

As suspected, the issue created by this ruling will be: what does it mean to
provide a meal period? Judging by the Brinker decision, any pressure by the
employer upon an employee to perform job duties during a meal break or
to skip or shorten a meal break will be viewed as a violation. Examples of
such pressure would likely include a scheduling policy that makes it difficult
to take meal periods, informal (or formal) pressure, ridicule or reprimand
toward employees who do not perform any work during their meal breaks,
or other methods of incentivizing or encouraging the skipping or shortening
of meal breaks.

Ultimately, the decision does nothing to prevent employees from claiming
that the meal period was not "provided" to them, and the one-hour meal
period penalty remains in place for meal period violations. Despite the good
news for employers found in Brinker, employers must remain vigilant to
protect themselves from meal period claims.

Rest Periods: When Do Employees Get a Break?

Confirming what we already knew, the Court noted that once an employee
has worked at least three and one-half hours, he must be provided with a
paid ten-minute rest period for each "major portion of four hours worked."
The Court analyzed the meaning of "major portion," and determined that (1)
employees working between three and one-half hours to six hours must
receive one rest period of ten minutes; (2) employees working shifts from six
hours to ten hours must receive two rest periods of ten minutes each; and
(3) employees working shifts from ten hours to fourteen hours must receive
three rest periods of ten minutes each. The distinction to note is the
difference between a "work shift" and a "period of work": an employee who
takes a rest break thirty minutes into a six-hour shift is not entitled to another
ten-minute rest break after four and one-half hours of work.

The Court also opined that it is not necessary to take meal or rest periods in
any particular order, presumably clearing the way for an employee on an
eight-hour shift to take a meal period within the first two hours of work and
then take two additional rest periods during the next six hours of work. The
Court did state, however, that in a typical eight-hour shift where two rest
periods would be provided to the employee, one rest period should be
taken prior to the meal period and one after the meal period "as a general
matter."

So, What Do We Do Now?

It is certainly beneficial to employers to be able to avoid payment of meal
period penalties to employees who refuse to comply with meal period
requirements. Employers and employees also will appreciate the additional
flexibility implied by the Court's decision. However, notwithstanding the
hype leading up to the Court's ruling, the Brinker decision boils down to
"keep doing what you've been doing" for most employers.

Our suggestions for next steps include:

1. Work with employment counsel to implement clear written policies (with
employee acknowledgements) informing employees that they are entitled
and expected to take an unpaid thirty-minute meal period after no more than
five hours of work, and a second unpaid thirty-minute meal period after no
more than ten hours of work. Note their right to complain (without fear of
retaliation) about any pressure exerted upon them not to take such meal
periods.

2. Require employees to record the time taken for meal breaks to
demonstrate that they did so (or knew that they could do so but chose not
to on any given day) and to record any time worked during the pay period
so that they can be paid applicable straight time or overtime rates for their
work.

3. Work with employment counsel to clarify policies regarding rest periods.
Make sure your rest period policy does not reference a ten-minute rest
period "during every four hours of work."

4. Discipline employees who violate company meal and rest break policies
(including supervisors who discourage employees from taking their breaks).

Employers would be wise to review and update their meal and rest period
policies and time card certifications with legal counsel, to ensure the utmost
flexibility for employers while maintaining compliance with the new ruling.

We will discuss the Brinker ruling, necessary policy language, potential new
pitfalls for employers and related wage and hour issues at LightGabler's HR
Management Strategy Roundtables next month. Mark your calendars for
Tuesday, May 8 in Oxnard or Tuesday, May 22 in Simi Valley, 7:30 to 9:00
a.m. Further information regarding these programs will be listed on our
website at lightgablerlaw.com.

“Are You Free for Lunch?”

by Karen Gabler
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An employee has come to HR with a

complaint that one of the company

leaders yelled at them in front of several

employees in a meeting. The employee is

unwilling to approach this company leader to

complain about the insensitive behavior. How

should HR counsel this employee, who is looking

for HR's advice on what to do?

It depends on what the HR professional believes the outcome should be.

My view is it that the best organizations instill the

practice of respect and trust in the conversations that

take place in them.  Hard conversations like this one

can prove to be a defining moment for what the culture

stands for.

In the face of something like yelling, the chances are

high that both the HR professional and the employee

know what the most respectful and trust-building

things to do are.  Problem: that knowledge gets lost in

the cloud of fear that the employee and, often, the HR

professional feels about engaging the company leader

in any sort of conversation about what happened.  Factually, no one will

change their behavior unless they get feedback that encourages them to

do the changing.  The unfortunate cost of the employee’s unwillingness is

that it makes the yelling not only acceptable, but by omission, reinforced

as a viable means of communicating.

To advance the respect and trust, the employee could invite the manager

to a conversation and be prepared with some questions designed to

analyze what happened that so obviously displeased the manager.  The

employee should, counter intuitively, seek feedback from the manager

with the expressed goal of eliminating future outbursts.  “The meeting

clearly didn’t go well; …what suggestions do you have for next time that

could make it go better?”

HR’s involvement has two parts here:  1) As a coach to the employee on

the why and how of this conversation (in that order).  The employee needs

to be both encouraged as to what can be accomplished with the right

conversational strategy and then educated to execute it.  2) If the leader’s

behavior continues, as an advocate for the culture and success of the

business, by clearly noting the concerning patterns to the executive.  One

outburst can be rationalized easily to a “bad day,” yet any sort of pattern

beyond that must be assertively discussed.

Be clear about this as you decide what to do. A pattern of abusive behavior

on anyone’s part endangers not only the culture’s trust, respect, and

morale level, but conceivably the safety of your workplace.  The HR

professional has the potential (and, I suggest, the obligation) to show real

leadership by inviting the company leader to reflect on their behavior. Here

it should be strongly suggested that, when they are

seen as abusive their credibility and executive

effectiveness is damaged. Not only in the abusive

moment, but during the whispered telling of the stories

after, and in the fear as employees encounter them.  It

can be pointed out that these days, there is too much

work to be done with fewer and fewer people. Yelling

is, in many ways, far too costly.

The real moment of truth then presents itself.  How the

executive reacts to the feedback will speak volumes to

what to do next.  As long as the HR professional can

remind themselves that their leadership is exercised most actively through

challenging conversations, they should expect emotions ranging from

defensiveness and anger to possible embarrassment to recognition.

Keeping the lens focused on the vision of trust and respect will prepare the

professional to respond with a blend of listening, empathy, and firm

resolve.

As humans, we are conditioned to run and hide from perceived threats to

our survival.  When confronted by workplace bullies, that natural tendency

to turn away, while understandable, lessens us and emboldens them.  Is

that the place, especially in Human Resources, you want to contribute

your intelligence, your heart and your time to?  Or do you want to make

things better? As much as anything else written here, that answer can

guide you what to do.

.

By Drew Kugler

Overcoming a Culture of Fear
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Recently, the National Transportation

Safety Board (“NTSB”) proposed a

ban on all cell phone calls and texting

while driving.  The first ever proposed

nationwide ban on driver use of mobile devices

while driving certainly has a significant impact

on employers given employees’ increasing

reliance on mobile devices.  More and more

employees are using cell phones to stay

connected to their work while out of the office.  With this technology,

employees are always accessible to their employers and clients.

Employees can now consult clients, close deals, and engage in a variety

of other work-related activities all while driving.

Employees are often encouraged to multi-task at the office but that same

expectation should not exist for employees who are driving 75 miles per

hour on the freeway.  Recent studies have indicated drivers distracted by

e-mails, texts, and phone calls are just as dangerous on the road as those

impaired by drugs or alcohol.  Distracted driving causes close to 8,000

accidents everyday.

For employers, the concern is what happens when of your employees

causes an accident because his driving is distracted by a client phone call

or an e-mail response to his boss.  Can the employer be liable for the

accident?  Yes, under the doctrine of “respondeat superior,” employers

have traditionally been held liable for the tortious conduct of their

employees upon a finding that the conduct was within the course and

scope of employment.  In the context of employee automobile accidents,

courts look at whether the purpose of a given drive was for a business, or

merely a personal purpose.  Yet, given the proliferation of cell phones, the

line between personal and business activity is becoming increasingly

blurred.  It is a challenge to define the course and scope of employment

for an employee who uses a cell phone 24-7 as an extension of the office.

The NTSB’s proposal is a fresh reminder that employers need a policy

defining when and how employees may use a cell phone for work while

driving.    Cell phones have become a business necessity and a policy

addressing their use can help limit liability in event an employer is faced

with a vicarious liability lawsuit.    In fact, employers could be found

negligent if they fail to adopt a policy for the safe use of cell phones.  At a

minimum, a cell phone policy should require compliance with state and

local regulations governing cell phone usage while driving.  If the NTSB

proposal were adopted the policy would need to reflect a complete ban on

cell phone use for work while driving.

As with any policy, employers need to ensure it is enforced.  If employers

know that their employees continue to send e-mails or conduct calls while

driving and an accident were to occur then a plaintiff’s attorney would

argue that the employer knew that its employee was utilizing a cell phone

for business purposes giving rise to vicarious liability.  In the event of cell

phone-related litigation, a reasonable and enforced cell phone policy is the

only way to potentially insulate employers from exposure to liability.  A

reasonable and enforced policy will allow employers to assert that

employees making work-related cell phone calls while driving are acting

outside of the course and scope of their authority and are not vicariously

liable.  While certainly not a ban to a potential lawsuit, the employer’s cell

phone policy is its best defense.

By
Grace Y. Horoupian Esq.
Matthew C. Sgnilek Esq.

MAKE SURE YOUR CELL PHONE POLICY IS UP TO DATE
SAFETY FIRST:
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“…Coaches anchor people to their own internal strengths; they inspire
organizations to dream beyond their plans. They apply emotional and
intellectual intelligence to the long haul of life and work.”
-Frederic Hudson, Ph.D., The Handbook of Coaching

Executive Coaching was once looked at as a way to correct performance
deficiencies in Executives, a last-ditch-effort that organizations used to make
sure ”all the I’s were dotted, and the t’s were crossed” before terminating
someone.  After all, if someone had a Coach, and they still weren’t
performing, well, the Company has done everything it can do, right?

Today, Coaching is more widely used as an investment in the future of the
organization – a development tool for high-performing executives and a way
to groom up-and-coming “high-potential” employees to someday take on
larger roles, help establish their leadership capabilities, and increase their
overall leadership effectiveness.

Research has shown Coaching to have many benefits including:

● Builds high potential leadership within the organization and
strengthen the leadership pipeline

● Aligns the leader’s individual initiatives and goals with
organizational objectives

● Focuses attention on intentional and meaningful action
● Strengthens the organization’s change initiatives
● Raises morale and increases productivity
● Transformation and paradigm shifts
● Provides structure for accountability and follow through
● Increases effectiveness in addressing the gap between potential

and performance
● Uses strategies and tools that create self reflection,

resourcefulness and action
● Provides clear, honest and direct feedback

Coaching looks at the whole person, and creates individual awareness of the
Client as a whole and integrated person. With awareness of how time is
allocated between the various roles in a Client’s life, Coaches help
individuals balance their roles according to their individual values and
priorities.

Coaching can help Clients identify how they spend their time today, what
their vision is for their future, and facilitate the establishment of an
individualized plan to achieve the life they want to live.  As part of this
alignment, Coaching can help identify a client’s over-arching personal and
professional values, goals and passions, and help a Client design a life that
is congruent with those values and passions.

Coaching is not advice-giving, therapy or counseling.  Coaching is future-
oriented – focusing on future choices and goals. Thus while Coaches may
review the various chapters of a Client’s life that got them to where they are
today, Coaches do not dwell in the past.

Coaching can be applied to a variety of settings including:

● Organizational – Executive and Leadership Coaching
● Individual – Personal and professional development
● Transition – Successfully navigating the dynamics of life and

personal change

A typical coaching engagement lasts anywhere from three to six months
depending upon the goals of the Client.  Coaching sessions can be 1-2

hours, every week or every other week.  Over the Course of the 3 to 6
months, a coaching engagement typically follows the process outlined below:

Initial Meeting:
To better understand client's interests and needs.

Agreement on the Coaching Engagement:
This will include a mutual understanding and agreement of the time
commitment, logistics for coaching, pricing, payment, potential interviews,
assessments and possible additional conversations (boss/HR partner if
needed).

Define the Coaching Objectives:
Ensure Client is clear about their coachable interests, goals and desired
outcomes. If there is a sponsoring organization, ensure they are in
agreement with these objectives as well.

Build the Personal Development Plan:
An action plan is built that supports the desired changes.

Execute Coaching Engagement:
Regular agreed upon coaching sessions to support Client's learning journey,
emails/additional phone calls as needed to support personal growth.

*         *          *          *           *          *

Sandy Cramer, Intersect Coaching and Consulting:
Intersect Coaching and Consulting was founded by Sandy Cramer with a
vision to provide support and expertise to organizations and individuals
around issues that appear   Intersect
provides specialist Coaching practices for Executives, New Managers, HR
Professionals, and Individuals. sandycramer2@gmail.com

Jen Ostrich, Ostrich Coaching and Consulting:
With 14 years as an “account person” in the advertising business, Jen
Jen’s focus is on helping clients through any type personal or professional
development: (communication skills, presentation, finding balance, time
management, etc) as well as helping people move through difficult
transitions in life (new job, new city, divorce, loss, etc).
jen@ostrichcoaching.com

Effective Coaching Strategies
By Sandy Cramer & Jen Ostrich
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Thank you Karen L. Gabler for your valuable article
on the recent Brinker Case decision. Karen’s

tireless efforts have greatly contributed to
this newsletter’s success.

The LAAHRP Group would like to thank first time
contributor Paul Falcone for his outstanding
article on effective counteroffers. We hope to

get many more submissions from Paul.

Al Adamsen has contributed another fantastic
article, this time on employability vs. career paths.

Thank you Al for your second submission.

First time contributor Glenn J. Dickinson has
provided an outstanding article on the legal

guidelines for telephone/e-mail during
employment separations.

Drew Kugler has provided another superlative
piece on overcoming a culture of fear.

Thank you again Drew.

To our old friends and loyal contributors
Grace Horoupian and Matthew Sgnilek,

what can we say? Thank you many times over
for your continued support.

We are thrilled to have as first time contributors
LAAHRP member Sandy Cramer and Jen Ostrich.

They have provided a road map for the topic
of executive coaching.

The LAAHRP is very pleased to have a
submission from Sarah Taylor on the important and
topical subject of managing stress in the workplace.

And finally, thanks to the LAAHRP members who have
referred writers to us, some of which are first time

contributors to this edition. Please continue to help us
keep this the effort moving forward.




